I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1165299 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: David K. JOHNSQON, JR

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1819
David K. JOHNSON, JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 26 February 1969, an Exam ner of the United
States Coast Guard at San Francisco, California suspended
Appel l ant's seaman's docunents for two nonths plus four nonths on
twel ve nonths' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as a an
AB seaman on boar SS ANDREW JACKSON under authority of the docunent
above captioned, Appellant:

(1) on 19 Novenber 1968, failed to perform his assigned
duties at Cam Rahn Bay, RVN

(2) on 4 Decenber 1968, failed to performduties, was absent
from the vessel wthout |eave, and wongfully had
intoxicating liquor in his possession at Cam Rahn Bay,
RVN;

(3) on 11 Decenber 1968, was absent fromthe vessel wthout
| eave, failed to performduties because of intoxication,
and used foul and abusive |anguage to the chief nmate,

Manila, R P.

(4) on 12 Decenber 1968, failed to performduties at Mnil a,
R P.

At the hearing, Appellant did not appear. The Exam ner

entered a plea of not guilty to the charge and each specification.

The Investigating Oficer introduced in evidence voyage
records of ANDREW JACKSON.

There was no def ense.

At the end of the hearing, the Exam ner rendered a witten



deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of two nonths plus four
nont hs' probati on.

The entire decision was served on 16 January 1970. Appeal was
tinely filed on 16 January 1970. Although Appellant had until 16
March 1970 to add to his original appeal, he has not done so.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an AB
seaman on board SS ANDREW JACKSON and acting under authority of his
docunent. On all dates in question, Appellant acted, or failed to
act, as alleged in the specifications found proved.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is wurged that personal difficulties caused
Appel lant' s drinking and attendant m sconduct.

CPI NI ON
I

Appel l ant's grounds for appeal are nore a plea for clenency,
than a statenent of error in the record. Viewed even as an inplied
assertion that the Examner's order is too severe, the appeal | acks
merit.

The tinme and place for the urging of such matters were set in
the notice of hearing. Since Appellant chose not to appear before
the Exam ner to present his plea, it is too late for himto do it
now.

A comment nust be nmade on the framng of two of the
specifications in this case. The second specification alleged at
| east two separate, unrelated offenses: absence fromthe vessel
wi t hout | eave, and wongful possession of intoxicants aboard the
vessel . The third specification alleged three distinct and
unrel ated acts of m sconduct:

(1) absence fromthe vessel w thout |eave;

(2) failure to performduties because of intoxication aboard
t he vessel; and



(3) wuse of foul and abusive | anguage to an officer.

These specifications clearly violated the spirit of 46 CFR
137.05-17. The error in this case is not fatal, but in a contested
case such inartful drawi ng of specifications could be productive of
a great waste of tinme involving notions, amendnent to
speci fications, wthdrawal of specifications, and the preferring of
new charges. Such del ays and i npedi nents can be avoided by initial
correct draftsmanship.

ORDER

The order of the Exanm ner dated at San Franci sco, California
on 26 February 1969, is AFFI RVED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 9th day of Sept. 1970.
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